UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
NCRTHERN DI VI SI ON

JERRY HUMVEL, )
Plaintiff, g

VS. % No. 2:04CV52-DJS
Cl TY OF MONTGOMERY, M SSOURI, §
Def endant . g
ORDER

Plaintiff Jerry Humrel brings suit against defendant City
of Montgonery, Mssouri (“the CGty”) alleging that defendant has
threatened to discontinue plaintiff’'s wutility service should
plaintiff’s adult son nove into plaintiff’s residence. According to
docunents attached to the conplaint, plaintiff’s son owes the Gty
$909.62 in unpaid utility bills fromhis previous residence. Under
Mont gonmery ordi nances, utilities are subject to term nation based on
an occupant’s failure to pay utility bills at his previous residence.
Plaintiff filed this action in the Crcuit Court of Mntgonery
County, M ssouri and defendant subsequently renpbved this action
pursuant to 28 U. S.C. 8§1441.

Plaintiff has filed an objection to further proceedi ngs,
which the Court has construed as a notion to remand. Plaintiff
argues that this cause does not contain any issues or allegations
which give rise to federal jurisdiction. Section 1441(b) provides

that “[a]lny civil action of which the district courts have original



jurisdiction founded on a claim or right arising under the
Constitution, treaties or laws of the United States shall be
removable.” Here, plaintiff’s petition does not cite any specific
| aw or statute, however the petition does invoke plaintiff’s right to
freedom of association. Defendant argues that plaintiff’'s claimis
therefore founded on rights protected by the United States
Constitution and that federal jurisdiction exists.

[ Generally,] the governing renoval jurisdiction principle

is this: the right or imunity created by the

Constitution, a treaty, or sone neaningful aspect of

federal law that is claimed to provide the basis for

bringing the state court case into the federal system by

way of renoval nust be an essential elenent of the

plaintiff's properly pleaded claimfor relief.

14B Wight, Mller & Cooper, Federal Practice and Procedure:

Jurisdiction 3d 83722, p. 388 (1998). For federal law to be an

essential elenment “plaintiff’s conplaint nust be supported under one
construction of federal |aw and defeated under another.” Id. at
83722, p. 400. Moreover, “the federal question nust be presented on
the face of the plaintiff’'s conplaint.” [d. at 83722, p. 402.

Here, it is not clear fromthe face of the petition which
Constitution, state or federal, the plaintiff has invoked. While
freedom of association is guaranteed by the United States
Constitution, the Mssouri Constitution |ikew se protects freedom of

associ ation. See Myer v. St. Louis County, 602 S . W2d 728, 739

(Mo. Ct. App. 1980). Thus, as plaintiff’s petition may be founded only
upon a construction of the Mssouri Constitution, it cannot be said

federal law is an essential element of plaintiff’s petition.



Therefore, the Court will grant plaintiff’s nmotion and remand this
action to the Crcuit Court of Mntgonery County, M ssouri. In
future, plaintiff’s explicit reliance on federal law will permt a
tinmely renoval of the action pursuant to the second paragraph of
81446(b).

Accordi ngly,

| T 1S HEREBY ORDERED that plaintiff’s objection to further
proceedi ngs [Doc. #10], construed as a notion to remand, is granted.

| T 1S FURTHER ORDERED that this action is remanded to the
Crcuit Court for the Gty of St. Louis.

I T IS FURTHER ORDERED that all other pending notions in

this case are denied w thout prejudice for lack of jurisdiction.

Dated this _ 9t day of May, 2005.

[ s/ Donald J. Stohr
UNI TED STATES DI STRI CT JUDGE




